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CLEARINGHOUSE RULE 95-044

Comments

[NOTE: All citations to “Manual” in the comments below are to the
Administrative Rules Poocedures Manual prepared by the Revisor of
Statutes Bureau and the Legislative Council Staff, dated October
1994.]

1. Statutory Authority

SectionTrans 103.03 (4) appears to conflict with s. 351.02 (1) (d), Stats. The statutory
languageprovides that if more than onef@fise counted fopurposes of the habitual tfiaf
offender law arises out of the same occurrence, all of thdeaset shall be treated as one
offense,on the first such occasion if the person gkedrhas no record of priorfefises within
the preceding five-year period. Sectioraiis 103.03 (4) provides that in determining whether to
revoke a persos’operating privilege undee habitual trafic offender law the department will
not count a refusal to submit to chemical testing as a separate incident if the refusal arises out of
the same incident as a conviction for operating while intoxicatedsamdar ofense. The lan
guage in s. ians 103.03 (4) does not impose the conditions, provided for under the statute, that
the ofense be a first &nse or that the person chad have no recordf prior offenses within
the preceding five-year period. The department should explain why there is statutory authority
for s. Trans 103.03 (4).

2. Form, Style and Placement in Administrative Code

a. Chapteffrans 103 needs a title (e.g., HABITUAL TRAFFIC OFFENDERS).

b. Section Tans 103.03 (3) should be drafted in the active voice and “may not” should
replace “will not.” Therefore, it should begin: “The department may not count....”
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4. Adequacy of References to Related Statutes, Rules and Forms

In the fiscal efiect portion of the analysis to Clearinghouse RaBe044, the department
referenced.985 Wsconsin Act70 as the act providing the department with authority to adminis
tratively revoke the operating privilege of habitual fiafoffenders. The correct reference is
1985Wisconsin Act 71.

5. Clarity, Grammar, Punctuation and Use of Plain Language

a. Ins. Trans 103.05 (3), it is suggested that the word “has” be placed after the first
occurrenceof the word “license.”

b. SectionTrans 103.05 (4) provides that if all convictions that form the basis for a
habitualtraffic offender or repeat habitual thaf offenderrevocation order occurred in another
jurisdiction, the dective date of the habitual tfeff offender or repeat habitual tfiaf offender
revocationorder shall be the date of the “most recent conviction” irother jurisdiction. In all
of the othersubsections of s.rdns 103.05, the term “latest conviction” is used, apparently to
havethe same meaning as is intended bypthease “most recent conviction” in sub. (4). There
fore, it is suggested that the term “latest conviction” also be used in sub. (4).

c. SectionTrans 103.05 provides rules for determining thkeative date of habitual
traffic offender and repeat habitual fraf offender revocations under various circumstances.
However,it is not clear that the subsections providing for determination of tbetigé dates of
habitualtraffic offender or repeat habitual thiaf offender revocations are mutually exclusive.
Therefore, it appears that f@ifent efective dates for revocations could be determinedofer
fensesoccurring under identical circumstances. For example, sub. (5) provides that if the order
is not issued within six months of the datetlog¢ latest conviction that forms the basis for the
revocationorder the efective date of the revocation is the date six months after the latest con
viction that forms the basis for the revocation. Does this subsection supersede the determination
of effective dates as provided under subs. (2), (3) and (480, I$ub. (5) should be revised to
statethat fact explicitly In addition, s. fans 103.05 (1) provides the general rule that tfez-ef
tive date of a revocation order shall be the date the order is m&ldasection (5) provides that
the effective dateof a revocation is the date six months after the latest conviction if the revoca
tion order is not_issuedvithin six months of the date of the latest conviction. Is the date of
issuancdhe same as the date of mailing? If so, only one term should be used.

d. Itis suggested that srans 103.06 be revised to explain what are the consequences
that follow when an habitual trA€ offenderor repeat habitual trid offender revocation order
is “amended.”



